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Following is an outline of a 2007 presentation for employees of foreign embassies, consular offices, and international organizations who were trying to decide whether to take the IRS’ settlement offer to avoid possible back tax liability proposed in IRS Announcement 2006-95:

1) Do I have significant tax liability?
a) Legal liability: Am I subject to US income tax?
i) What is my status?

(1) US citizen?

(a) Yes, pay tax.

(2) “Alien”?

(a) Do I meet the requirements of Rev. Rul. 75-425?

(i) Probably exempt.

ii) NOTE: Taking the position you are exempt, is the high risk position.

b) Significant monetary liability: If I may be subject to US income tax, what is my potential monetary liability?
(1) This may answer the question for you, if the amount is small.

ii) Factors:

(1) For how many tax years am I potentially liable?

(a) When became “LPR” or US citizen (whichever came first)?

(2) Of the potential tax years, how many are “open”?

(a) If filed tax return: 3 years

(b) If filed, but substantially under-reported income: 6 years.

(c) If did not: all years.

(3) What is the total amount of taxable income I have for all open years?

(a) Do an estimate.

2) If I have a significant liability, am I eligible for the settlement?

a) If I am an LPR, did I sign Form I-508 (waiver of “diplomatic immunity”)?

i) Reason: IRS needs to have legal authority over you.

ii) NOTE: If you did not sign it, and you work at an embassy, your LPR status can be revoked and converted to nonimmigrant status, under immigration law (Section 247 of the Immigration and Nationality Act).

b) Am I under criminal tax investigation?

3) Can I comply with the terms of the settlement?
a) Can I prepare correct original, or amended, tax returns for 2003, 2004 and 2005 by February 20, 2007 (and find my old returns for the years, if necessary)?
i) This is why you should get the tax returns ready in case. Time is running out.

b) Can I pay the tax, interest, and the accuracy, failure to file and pay penalties for the one highest tax year?

i) NOTE: If have significant liability, this is actually a fairly generous offer.
c) Can I pay the tax, interest, and the accuracy, failure to file and pay penalties for

the highest tax year?

d) Do I have, or can I obtain, an official statement from my employer to verify gross pay for the years?
e) Do I have, or can I obtain, verification for deductions claimed?
f) Can I agree to pay tax going forward?

g) NOTE: If do the settlement, must provide accurate information or the deal is off.

Strategy
1) Why should I prepare, or amend, the tax returns anyway?

a) Will give you an idea of the size of your monetary liability.
i) Help you decide whether to settle.

b) Keep all options open.

i) Lock in the settlement, if needed.

(1) Can still withdraw from the settlement later, if you want.

c) Buys you time.

i) Deadline coming up. Getting action from the IRS will take time.

ii) How much time will it buy?

(1) After election, SI does not state when the closing agreement will be sent.

(a) Knowing IRS, could be months, or years.

(2) Even after closing agreement sent, have another 30 days (plus 30 days for good cause), to sign and remit with payment.
iii) During that time: Can look at obtaining other means of relief.

(1) For example:

(a) Clarification from IRS of Rev. Rul. 75-425.

(b) Policy changes: Withdrawal or modification of SI by IRS.

(c) PLR? (But IRS apparently will not rule on Section 893 questions.)

(d) Court judgment?

2) Downside to taking election:
a) Will be “tagged”: IRS will know you are a possible target.
i) IRS may not have had much, if any, knowledge of you before.

b) Could open you up to examinations.

i) All years.

ii) Penalties for all years.

c) BUT, have this risk anyway if do not take election.

d) Also, if you have a legal defense, this is not an issue.

Warning: The information in this handout is for instructional purposes only, and not be relied upon as legal advice. Consult your own attorney.
